%
ZIEFORE THE DEPARTUHENT
OF MATURAL RESOURCES AND CONSERVATIOHN
OF THE STATE OF HONTANA
X & % % * X% * «x * %
IM THE BATTER CPF THE APPLICATION )
FOR FENEFICIAL VATER USE PERMIT ) AHENDRED
NO. 21956-g4la DY KYLER RANCH ) FINAL ORDER
)
‘ * k * * % ®* k% * % K
\
The Final Order in this matter is hercby menced to correct

CASE # /756

clerical error therecin. The pricrity date cf tie apprepriation

to be evidenced by a permit in this matter ig February 27, 1978
e at 12:58 p.wm. and not February 20 as 1nulcCacceu in said Final
N order. Finding of Fact MNo. 1 is hereby amended accordingly to

reflect the azforesaid filing date.

. gt ...
DGy ,4//?7 /fx

Gary Fritz f:Aumlhls\*Jtor th Ullllars, :Larlng Ehanlner:

Departmen £ tural Department of Natural Resources

Resources and Concervation and Conservation

32 8. Fwing, Helena, UT 32 §. Lwing, lielena, IT 59620

(406) 4492 - 2872 (406) 448 - 3962

(9]
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-—— BEFORE THE DEPARTMENT
OF NATURAL RESOQURCES AND CONSERVATION
OF THE STATE OF MONTANA

¥ % * k %k % *x k k %

IN THE MATTER OF THE APPLICATION )
FOR BENEFICIAL WATER USE PERMIT ) FINAL ORDER
NO. 21956~g41A’- BY KYLER RANCH )

\ - )

\

X

* * * k * *x *x *k * *

The exceptions of the Applicant detail a number of clerical
errdfs-contéihéd in the Proposal for Decision. The actual points
of diversion proposed by the Applicant will be in the SE1/4 NEl/4
SE1/4, and not the SE1/4 NE1/4 NE1/4. Finding of Fact No. 7 and
Conclusion of Law No. 6 are hereby amended accordingly. Finding
of Fac@-uo.'4 is amended to reflect a legal description in
Townshiﬁ 6 North. The Proposal for Decision is hereby
incorporated herein, expect as it is explicitly modified by the

"terms hereof,

WHEREFORE, based on these Findings of Fact and Conclusions of

Law, the following Proposed Order is hereby issued.

-
ol

Subject to the terms, restrictions, and limitations described
below, Application for Beneficial Water Use Permit No. 21956-g41E
is hereby granted to Kyler Ranch, a Partnership, to appropriate
2000 gallons per minute up to 621 acre-feet per year for new
'springler irrigation from May 15 through September 10, inclusive,

of eachfyear. The place of use will be 300 acres more Or less
1

CASE H#H 2/)95%



comprised of 160 acres in the SE1/4 and 140 acres in the NEl/4 of
Section 21, Township 6 North, Range 4 West, all in Jefferson

County. The Applican£ may divert the waters provided for herein

from alternate points of diversion lbcated in the SEl1/4 NE1/4

SE1/4 of Section 28, Township 6 North, Range 4 West, all in

Jefferson County. The source 6f supply for the waters provided
__ﬁor herein shall be groundwater, The priority date for this

permit shall be February 20, 1979, at 12:58 p.m.

This permit is subject to the following express conditions,

"limitations, and restrictions.

A. Any rights evidenced herein are subject to all prior and
existing rights, and to any final determination of these rights
as provided by Montana Law. Nothing herein shall be construed to
authorize the Perﬁittee to diver£ water to the detriment of any
senior appropriator.

B. Nothing herein shall be construed to affect or reduce the
Permittee's liability for damages which may be caused by the
exercise of this permit. Nor does the Department in issuing this
permit acknowledge any liability for damages caused by the
exercise of this permit, even if such damage is the necessary and
unavoidable consequence of the same.

C. The éé;gittee shall in no event cause to be diverted from
the source of supply pursuant to this permit more water than is
reasonably reauired for the above-described purposes. At all
times when water is not reasonably required for the purposes
provided for herein, the Fermittee shall cause and otherwise

allow the waters to remain in the groundwater system.

CAGE # 2/25¢
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D; Permittee shall proceed with reasonable diligence in the

completion of his appropriative works and actually applying the
waters provided for herein to beneficial use. The Permittee

. shall equip the pumps at the point of diversion with a flow meter
such that, in conjunction with records of electrical service,
both the flow rate and the volume of water withdrawn can be

calculated at any given time.

NOTICE
The Department's Final Order may be appealed in accordance
with the Montana Administrative Procedures Act by filing a

petition in the appropriate court within thirty (30) days after

Y

Matf'W1111aME, Hearlng Examiner

service of the Final Order.

DONE this ¢~ - day of /

Department of Natural o Department of Natural Resources |,
Resources and Conservation and Conservation i
32 S. Ewing, Helena, MT 32 S. Ewing, Helena, MT 59620
(406) 449 - 2872 (406) 449 - 3962

ANCE H 9,650
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provisions of the lontana Meministrative Procedures Act; a

T -‘,. i' ;
£ in the HNE1/4 and lGO.acre;_in the SEl1/4 of aeCthn 21, To‘

”;Noth, Range 4 Vest, all?in Jefferson County. The source

EFORE THE DEPARTIIENT
r ’"TUR.;L RESOURCES AND CONSERVATICH Vsl
OF THE STATE, OF MONTADA !

*!-"-k**_****-k*

| - | i

I IS UATPER OF THE APPLICATION )
FCR ZENEFICIAL WATER USE PERMIT ) PROPCSAL FOR DECISION-~  —
1G. 21956-g41A BY EYLER RANCH 3

)

* % * * % % % * % %

Pursuant to the llentana Water Use /ct and the contested case

hearing in the above-entitled matter was held in Boulder,

lientana.

STATENENT OF THE CASE
' T L ATH S T DO IR S OIMHE ST i ST r AL ....,L '., 3
The present application sceks 2000 gallons oer nlnute up to
llr b I
‘1 1
621 acre-feet per year for new sprinkler irrigaticn from Hay|15

L.'
#l -"l..l

through Septenber 10, lnLonlVE, of ‘edch year. .The place of‘uue

i T |! 'J‘-:I:
L Lty ;f‘

supg}g is clalﬂee to" be grounéwcter, to be diverted fron
alternate points in the NEl/4 SEl/4 SE1/4 of Section 28,

’ : ‘l [ AT
6 Morth, Range 4 West, all in Jefferson County. The pertlr nt--

N

e

portions of this application were duly published for three:”

successive weeks in the Boulder llonitor, a newcpaper of general |

Hit
!
|
f
|
\

circulation printed and published in Doulder, Montana, and in the

QE H# 2950



sontana Standard, & newspaper of c¢eneral circulation printed and

o» ' published in Butte, llontana.

—— On January 23, 1980, an objection to the granting of this

application was filed with the ULpa[tMLDL of Matural Resources

‘and Conservation by'thc'Tcwn of Boulder. This objection alleges

3

generally that this objector has water richts which may be

adversely affected by Applicant's proposcd water use. This

Objector appeared at the hearing and was represented by Councse

John Connor.

On June 28, 1979, an objection to this application was filed

by Tom Carey. This Objector did not appear cither personally or

by representative at the hearing in this matter.

On June 20, 1979, an objecticn wés filed with the PDepartment

by George Dawson NRanch. 10 one appeared at the hearing

™\ representing this-Objecter.

application was filed with this Department by the llontana Power

]kL B ‘ { i

: 118 bl

r Company. The liontana Power Company appeared through K. Paul
¥ !

41“Stah1 of Gough,! r‘1u.am.nhar1, Johnson and Waterman. fig i

: |

5ﬁ. ~On July 12 1979, an objection to the granting of thls

 ¥?!3 application was lodged with the Department by B. W. Phelanf

‘J“.

P e

Objector éid not appear either personally or by repreventaLﬁ

the hearing in this matter. | 'F

ve

This

i., |

at

on June 13, 1979, an cbjection to the granting of the instant

¢ f‘”oﬁ'June 27, 1979, an Objection to this application vaa'flleu

with this Department by the Pureau of Reclamation of Lhe Unltem'

States of America. This entity did not appear at the héarin in
b ol & -

thia matter.
.f“
L ™

—
-

™~
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The Applicant propounded four (4) exhibits, to-wit:

A-l1: A pap depicting Applicant's proposcd place of
use together with Applicant's propesed point of
diverczion and pipeline systen,

A-2: A nap Gepicting‘the ownershin of properties in
and about that land owned by the Kyler Ranch Co.,
with the location of a point of diversion depicted
thereon.

]

A-3: Design material for Applicant's
sprinkler systems.

r
Ci
Y3
(o]
Q
w

e

A-4: A well log for Applicant's test hole.

All of the Applicant's exhibits were rcceived into the
rocoLx.

The Department propounded a single exhibit, to-wits

:‘\ rc1 sort prepared by a Sc.gdru_ru cunployee
yting his inspection of the proposed application
zin,

This memorandum is made part of the record as it was
extensively relied on in the testimony ¢f the Department's
witness.

FINDINGS OF FACT

1. The prescnt application was duly and reqularly filéd:with

the Department of HNatural Resources and Conservation on Peerary
B

20, 1979 at 12:5€ p.m.
2. The Applicant has a bona fide intent to appropriate wgtér

pursvant to & fixed and definite plan, and it is not attenpting

to speculate in tle water resources.



v R B |

the Applicant by providing & source of hay and cbviating

for the purchase c¢f the same oOr for the purchase

pasture land.

[qe]

of

3. The waters claimed herein will be of material benefit to

the use! of

4. The soils comprising the place of use have little

water-holding or water retention capacity. The place of use of _-

Applicant's waters will be 300 acres more or les

5SS

140 acres in the NEl/4 and 160 acres in the Spl/4

conprised of

Section 21,

Townchip 56 Morth, Range 4 llest all in Jefferson County.

-

5. The use of 2000 gallons per minute up to 621 acre-feet

per year is a reasonable estimate of the quantity

of water

required for Applicant's purposes, ané said volume will not

result in the waste of the water resource.

w
ot
=

6. The Apvlicant intends to use the waters
L -
from liay 15 to September 15, inclusive, of each
2 1
7. The Applicant's point of diversion will

constructed in the SEl/4 1liEl/4 1'E1/4 of Section

claimed herein

vear.

be wells

28,

North, Range 4 Yest, all in Jefferson County. The

aupply w1ll be grounuuater.

8. The npplqunt intends to manifold the water fugolled fro
the ultimate points of diversion together, then to convey ;he'
{

came to circular pivot sprinkler systems by means of an

underground pipe.

9. Applicant's proposed means of diversion are custo

adequate for its intended purposes, anéd such mea

result in the waste of the water recsource,

e

AACE H 2/25C

no

]
Township 6

source of

{ i

}

[
|
|

will not

the need

nary and
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10. There are surplus waters available for Applicant's use

in the amournts it seeks to appropriate and throughout the period
during which it ceeks to use the wvater.
.. .11. _The. cone of depreszion fo:ulting from the pumping of
Applicant's wells will Tot rcach the Boulder River.
32, . The Poulder River is an effluent stream, contributing —
substantially-to the groundwaters in the Toulder Valley.
13- - The puﬁpinq of Applicant'c wells will have an

immeasurzble effect, if any, on the water levels in the wells

{

rh

utilized by the City of Boulder.
14.: There are no water rernits or vater reservations on the
face. of the record.

-.15....The.Applicant's proposed use will not adversely affect

the rights.of prior appropriators.

CONCLUSICHIS CF LAY
-4233~The priority date for the permit to be issued in| this
matter shall be February 27, 1972, at 12:58 p.m. . This is the
< = which the Apprlication was duly and regpiégiy
;Degartmenﬁ_of Natural Resources and COnsérﬁdtibn.
01(2) (1981).

Hrpartment of latural Resources and Conservation is_
3 B v LR

[Esue a nev water use permit if the following

riteria exist: {TEH

. {1) . there are unappropriated waters in the
sourcecf supply:

© - -: fa) at times when the water can be put to the use
propcsed by the applicant;

wh
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BT
FARR
(b) in the amount the applicant sgceks to

| appropriate; and
- (c) throughout the pericd during which t“- .
applicant seeks-to apprepriate, the amount reguested is
available;
(2) the richts of a prior appropriator will not
be adversely affected;

(3) the proprosed means of diversion,
constructionh, mnd operticn c¢f the approp riation works
are adcguate;
(4) the proposed use of water 1is a beneficial =
use;
§ © (5) the proposed use will not interfere

unreasonably with other planned uses or developments for
which a-permit has been issued or for which water has
been rescrved;

(6) -an applicant for an appropriation of 10,000
acre-feet a year or morc and 15 cubic fcet per cecond oOr
mroe proves by clear and convincing evidence that the
rights of a prior appropriator will not be adversely
affected;

(7) except as provi
applicant ‘proves by substan
criteria listed in subsccti

ed in subsection (6), the
tinl credible evidence the
ons (1) through (5).

The former language contained in NCA £5-2-311 (1981)

ure, which chenges

P
,_J
|
o
Lol
-
(1H]
!-.J
£
a

contains changes made by the 198
were erpressly made applicable to pending proceedings.
Although this Applicaticn antedates such changes, no

prejudice accrues to any of the parties inveolved herein, as

ratute reveals that the

=

4. mhL Applicant's proposed use will be of material

benefit to itself, and therefore belongs to the class of
uses that are to be regarded as beneficial use. See LCA

§5-2-102(2) {198L).

A &8 » 1090/
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of water recuired for

volume

at

he use of 2000 gallons per minute up to 621

per year is a reasonable estimate of the guantit
Applicant's purpeses. Although such a
first blush seems cxtra v;aart for the irrigation

of 300 acres in view of the efficiency to be expected with a

sprin

kler

irrigation systen, the limited water holding

capacity of the soils justifies this amount for full service

alfalfaiirrigatioh.

G

. The place of use will be 300 acres more or less

comprised of 40 acres in the MEl/4 and 160 acres in the

SE1Y 4

Jefferson: County. The points of diversion for App

water

of Section 28, Township 6 Morth,

aeffe

of

wil

£5G1

o
=
sy
T
i)
oY
o]
=
b
(=
pes

Section 21, Township 6 llorth, Range

1 be two (2) wells located in the SE1/4 IE1/4 1im1/4

n

Raenge 4 Tlest, all in
Lountyv.. This description 1s at variance.with that
in the application, and that found in the public
'this watter. The latter details the placement of
Giversion immediately to the south. HHowever, no

water user in view of the modest

I nce and in view of the evidence that said

change moves the pointc of diversion no closer to any water

L

matter or not,

'Theréﬁeie$ﬂthe error in. the notice of this matter .is a

e |

PACE H /956
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7. There are un;o»rO“rTaLco waters .available for

jar}

ipplicant's use in the amount it seeks and

1

! throughout the

period during which it seeke to divert and use the waters

claimed herein. Vhile the Hearings Examincer considers 2000

gallonsVﬂer minute as & very optomistic flow

-

alues that are probabl

r

-

the transmissivity Y
of this aquifer and the limited extent of thi
is probably capable of yielding water in aprre

gquantities in this area, is by the nature of

~1

rate in view of

- characteristic

s agquifer that
eciable

things

extremely difficult to forcast the actual production without

actually producing the water, and there is no

reason

apparent from the face of the record why the Applicant

should not be allowed an opportunity to attem
vaters at this rate. At any event, if ALpplic
to capture waterc at the rates it contemplate
will be able to use its entire volume cf 621

year merely pumping for longer periods and/or

sprinkler system designed for higher pressures

approprlagonfS'comnlete his approriation, no

accrue Ly recognizing a 2000 gallon per minut

productionr-as the actual amount ultimately pr

the+limite for any certificate of water right

CASE H# 2/925 ¢

ant 1

‘g water use permit merely licenses

pt to divert

- - b
not able

(]

v

g;. . 1t.s8£i11

acre-fcet per

by utilizing a
of water

a prospective
prejudice can' |
e limit to floﬁ
oduced will set

that may be

sge HCA 85-2-315
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The recharge from the Doulder River to the aquifer and

the Doulder River Valley demonstrates that the waters

j
o

to appropriate will be surplus to the needs

&

Applicant seek

of any other greoundwater appré;ri&toru 38 any anmounts
withdrawn will be éompénsated for by thesc surplus water
accretions. It ic tc be noted that the agquifer is at ite
highest levels precisely during the pericds that Applicant
secks to use the waters claimed herein.

8. There are no water reservations or water permits

ill affect,

s

which Applicant's proposed use v

W

9. Applicant's proposed use will not adversely affect
the rights of otber appropriators. Experiences of the City

of Boulder in thc operation of ite own wells is instructive

2licant's proposged

to what impacts may be expected Ly An
uge.” "Ih tlie use ¢f these wells, the city cannot cdetect any
chances in woter levels prompted by the punping 'of other
wells that are situated closer to the City's municipal

supply than the Applicant's well. loreover, even with an

oG

¢ to identify only a four-foot draw down.

mﬁwm‘. =

This estimate assumes no recharge to the system, and by the

evidenc iz decicely inaccurate.
'cgrnc Of liontana Power Company nust be given

asccepting the truth of the allegations

containcd in the lMontana Power Company objection in this
matter, there is simply no basis for finding any water

deprivaticn to downstream surface ugers. The cone of

CALASE B H/956



. depression of Anplicant's wells will mostly likely not reach

n

- the Boulder River, and therefcore the Applicant's punping
Q:M_J cannot induce any further recharge over and above what is
@lready occurring from that source of supply. Ner will this

Hearings Examiner assume that at some far removed point

o+

he

downriver these same waters that are discha arging from
Doulder in or ebout the City of FPoulder will eventually
auvgment the Doulder itself or scme water course that is

| tributary theretc. An Applicant is not reguired to conduct

stem in order to cecure a water use

r',

\ an exhaustive geological and hvdrological survey of the
\ upper Missouri River sy
|

' permit.,

(:::} . -HUHEREFORE, bazed on these Findings of Fact and
, ,
| Conclusions of Law, the following Proposed Order. is herchby

is hereby granted to Kyler Panch, a
appropriate 2000 gallone per minute up to

G2l-aere~feet per year for new sprinkler irrigation from

Ig¥*¥§f%hfﬂﬁ%h September 10, inclusive, of each year. --The

rluco of use will be 300 acres more or less conprised of 160

acrec in the SE1/4 and 140 acres in tho M21/4 of Section 21,

10

FECAQE Ji 2 /048,
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Township-6 llorth, TNange 4 lUest, all in Jefferson County.

The Applicant nay divert the waters provided for herein .to

ted in the SE1/4 NE1/4

[od]

alterrate points of divercion loc:
1Bl/4~0f<Bection 28, Towncship 6 Eézth, Rana¢ 4 Vest, all in
Jefferson® County. The ‘source of supply for the waters

herein shall be groundwater. The priority date

provided for

for this pernit- chall be February 20, 1972, at 12:58 p.m.

{,

This permit‘is subject to the following express
conditions, limitations, and restrictions.

A. nny rights evidenced herein are subject to all prior
and existing richte, and to any final determination of these
rights as provided by lontana Law, Mothing herein =hall be
construed to authorize the Permittece to diver:t water to tlo
detriment of any senior apuropriator.

shall be-construeéd to-affect or

Al
~
1)
s
s
\ﬁ

B.--Hething he
reduce the Permittee's liability for danaces which may be
caused by the exercisec of this perumit. 1lNor does the

Department in issuing this permit acknowledge any liability

"uccd by the exercise of this permit, even if

cuch damage is. the necessary and unavoicdable consequence of

the same.

“Fhe: Permittee shall in no event cause to be diverted

Coe
fromfthe-sﬂurce of supply pursuva to this permit more water

required for the above-described

poPoaL . At all tires vhen water is not reasonably

required for. the purposes provided for herein, the Permittee

11

(AR S 9104,




shall' cause and othervise atlow =:¢ vaters

s .
4 M | e
] | & B . 5 = g .4y g g8 & .
D.. Permittce shall proceed with reasonabie Llilgence in

the completion of nie appropriative works ang actuall
applying the walcrssrovided for herein to heneficia
The Permittee shall equip the curgs at the joint of )

3

alversion with 2 flow neter such that, in conjunction with
records of eslectrical scrvice, both the flocv rate anc¢ the
voline of water withdravn,can be calculated at any ‘«given

time.

IOTICE :
This Proposal for Decision iz cffered for the reviey of
all parties of record, Objectiong and excepticns must he

o filed vith ancé received by the Department of Maturai

<;n-/ Resources and Conscrvation on or Lbefore April 17, 138832,

- Ewing, Helena, MT 59620
ot (£0€) 445 - 39062

: FCAQE +H /045,






